
 

 

The Patient Protection and Affordable 
Care Act (“PPACA”), enacted in March 
2010, provided for the extension of the 
Medicare Recovery Audit Contractor 
(“RAC”) program to State Medicaid pro-
grams.  Medicare RACs are private sub-
contractors that are authorized to per-
form audits of Medicare payments to 
health care providers.  As an incentive 
for proper auditing, and to ensure that 
overpayments to providers are identified 
and recovered, subcontractors are paid 
certain percentages of such recoveries 
of overpayments. 

Despite the fact that the New Jersey 
Department of Heath and Senior Ser-
vices has yet to issue regulations gov-
erning the extension of the RAC program 
to state Medicaid programs, the State 
has entered into a Medicaid RAC con-
tract with Health Management Systems 
(“HMS”), effective August 1, 2011.  HMS 
will serve as the subcontractor and will 
conduct audits of Medicaid payments to 
long-term care facilities, home health 
agencies, hospices, adult day health 
facilities, laboratories, and individual 
providers.  The Medicaid Fraud Division 
(“MFD”) of the State Comptroller’s Officer 
will coordinate the efforts of HMS, and 
HMS will report its audit findings to the 
MFD. 

HMS will conduct two types of audits.  
When HMS determines that improper 
payments can be ascertained clearly and 
unambiguously and without extensive 
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Adoption of Patient 
Safe Handling and 
Violence Prevention 
Rules 

Originally proposed in January 
2011, two sets of rules designed to 
protect the physical well-being of both 
health care workers and patients (the 
“Rules”) were recently adopted.  Ac-
cordingly, the New Jersey Department 
of Health and Senior Services must 
implement the terms and establish the 
respective programs.   

Pursuant to the Rules, all hospi-
tals and nursing homes (the 
“Facilities”) must establish a violence 
prevention program (the “Prevention 
Program”) in order to ensure that 
health care workers are protected 
from violence.  The Facilities must 
also establish a violence prevention 
committee (the “Prevention Commit-
tee”), which meets at least quarterly to 
assess violence prevention and de-
velop a written Prevention Program in 
accordance with the Rules.  The Pre-
vention Program must, at a minimum, 

(Continued on page 2) 

document review, HMS will conduct an 
Automated Review.  HMS will issue an 
Improper Payment Notification Letter 
(the “Letter”) to the respective provider 
detailing the perceived payment error.  
The provider will then have the opportu-
nity to submit additional information in 
response to the Letter.  HMS will issue a 
final determination after a re-evaluation 
of the new information.  Alternatively, 
HMS may perform a Complex Review 
when it has detected potentially improper 
payments, but cannot automatically vali-
date such determination.  In such cases, 
claims are flagged as potentially im-
proper, and HMS will contact the pro-
vider to request medical records to vali-
date the claims.  HMS may review such 
records for a period up to three years 
from the date of request, and may elect 
to extrapolate the results of the review to 
the entire patient population.  HMS will 
then make its final determination regard-
ing improper payment following its re-
view. 

Providers may appeal a final determi-
nation to the Office of Administrative Law 
within twenty (20) days from the final 
determination letter. ■ 

Enactment of Medicaid ACO Demonstration 
Program 

On March 31, 2011, the Centers for 
Medicare and Medicaid Services (“CMS”) 
proposed new regulations (the 

“Regulations”) under the Patient Pro-
tection and Affordable Care Act 
(“PPACA”) to help health care provid-
ers coordinate care for Medicare pa-
tients in a more efficient manner 

(Continued on page 2) 

Fall 
2011 

www.garfunkelwild.com
http://www.garfunkelwild.com/NJHLBulletin/NJHLBulletin.htm
http://www.garfunkelwild.com/NJHLBulletin/NJHLBulletin.htm
http://www.garfunkelwild.com/ATTY_BIOS/B/BrownBIO.htm
http://www.garfunkelwild.com/ATTY_BIOS/B/BlusteinBIO.htm
http://www.garfunkelwild.com/ATTY_BIOS/A/AnticoBIO.htm
http://www.garfunkelwild.com/ATTY_BIOS/P/PerzleyBIO.htm
http://www.garfunkelwild.com/ATTY_BIOS/K/KemptonBIO.htm
http://www.garfunkelwild.com/ATTY_BIOS/C/ColfordBIO.htm
www.garfunkelwild.com


 

 

Implementation of Universal Transfer Form Adoption of Patient 
Safe Handling and 
Violence Prevention 
Rules 
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By the end of October 2011, all 
health care facilities licensed in New 
Jersey must put into operation the Uni-
versal Transfer Form (the “Form”) for 
patients being discharged or transferred 
from one health care facility to another.  
Over 1900 New Jersey health care facili-
ties—including hospitals, skilled nursing 
facilities, home health care agencies, 
and ambulatory surgery centers, among 
others—will be required to use the Form 
starting October 30, 2011.  Emergency 
departments are exempted from manda-
tory use of the Form.  First proposed by 
the New Jersey Department of Health 

and Senior Services in July 2010, the 
Form is comprised of a comprehensive 
checklist of patient medical and personal 
information, including all information re-
quired by federal transfer regulations.  
Individual facilities are tasked with devel-
oping written facility policies and proce-
dures for the correct use of the Form.  
The Form is intended to significantly im-
prove patient care across multiple facili-
ties by ensuring accurate transfer of per-
tinent clinical information. 

The Form is currently available 
through the Department of Health and 
Senior Services’ website.  ■ 

set forth the procedures for recordkeep-
ing, violent incident reporting, investiga-
tion and evaluation, and follow-up care.  
In addition, the Prevention Committee 
must conduct analyses to improve se-
curity procedures and controls based 
upon potential risk factors for violent 
incidents.  

The Rules also require the Facilities 
to minimize unassisted patient handling 
in order to decrease the number of job-
related injuries suffered by health care 
workers and improve the quality of care 
for patients.  Pursuant to the Rules, the 
Facilities must establish a safe patient 
handling committee (the “Safe Handling 
Committee”) to create a safe patient 
handling program (the “Safe Handling 
Program”) designed to increase the use 
of patient handling aids, such as 
mechanized lateral transfer aids, sliding 
boards, and full body slings.  The Safe 
Handling Program must be in writing 
and must, at a minimum, set forth a 
uniform system of protocols to be used 
consistently by health care workers 
when handling patients during assess-
ments.  Importantly, a patient’s need for 
assisted handling must be assessed 
prior to handling, and handling aids 
must be used unless the assessment 
dictates that such assistance is not 
needed.  The Safe Handling Program 
must state that patients have the right 
to refuse the use of assisted patient 
handling.  ■ 

(Continued from page 1) 

through Accountable Care Organizations 
(“ACOs”).  The PPACA requires CMS to 
establish a shared savings program (the 
“Program”) that will facilitate coordination 
among providers in order to improve the 
quality of care for Medicare fee-for-
service beneficiaries and reduce unnec-
essary costs.  ACOs will serve as the 
mechanism to achieve the goals of the 
Program, as they create incentives for 
providers to work together to treat individ-
ual Medicare patients across various 
health care settings.  The Program will 
reward ACOs that lower costs while 
meeting performance standards on qual-
ity of care.  However, the Program will 
also penalize those ACOs that fail to 
provide efficient, cost-effective care. 

A New Jersey law, enacted on Au-
gust 18, 2011, extends this federal con-
cept to the State.  The law establishes 
the Medicaid ACO Demonstration Project 
(the “Demonstration Project”), which will 
enable providers to continue to receive 
Medicaid reimbursement directly from the 
Medicaid program while participating in 
certified Medicaid ACOs.  The three-year 
Demonstration Project seeks to address 
a variety of access, coordination and 

(Continued from page 1) 

ACO Demonstration Program 
service utilization problems that lead to 
increased health care costs.  Pursuant to 
the Demonstration Project, Medicaid 
ACOs may organize as nonprofit corpora-
tions and apply to the New Jersey Depart-
ment of Human Services (“DHS”) for certi-
fication.  The Department may certify a 
Medicaid ACO, notwithstanding the fact 
that such ACO also participates in a fed-
eral Medicare ACO project.  A Medicaid 
ACO must establish a plan to receive and 
distribute gainsharing payments from  
DHS and must submit such plan to DHS 
for approval.  A gainsharing plan submit-
ted to DHS must contain an assessment 
of the shared savings and the impact on 
revenues of hospitals that agree to partici-
pate.  DHS will only approve such plans 
that promote care coordination, collabora-
tion between providers, and increased 
medication adherence.   

If, after three years, the Demonstra-
tion Project successfully reduces costs 
and improves the quality of care for Medi-
caid patients, the certified Medicaid ACOs 
may be established on a permanent ba-
sis.   ■ 
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Reuse of Prescription Drugs 
Senate bill S-2987, introduced on 

June 29, 2011, provides that unopened, 
unexpired prescription drugs that were 
previously dispensed to, but not used 
by, a patient within a licensed health 
care facility may be reused at the facility 
after consultation with the New Jersey 
State Board of Pharmacy. 

Senate bill S-2984, introduced on 
June 29, 2011, requires that all general 
or specialized hospitals and nursing 
homes provide annual influenza vacci-
nations to all of their workers who pro-
vide direct patient care or otherwise 
have contact with patients. 

Required Disclosures by 
Health Care Professionals 

Practice of Respiratory Care 

Assembly bill A-4185, enacted on 
June 27, 2011, requires certain health 
care professionals working in an office to 
disclose to patients their name, type of 
license, and highest level of academic 
degree.  This information must be either 
in a display in their office or in a writing 
to a patient on that patient's first office 
visit.  The bill also requires a person 
licensed to practice medicine or surgery 
who is certified in a medical specialty to 
disclose the name of the certifying board 
or association.  Additionally, health care 
professionals must include their names, 
type of license, and highest level of aca-
demic degree in all advertisements. 

Adopted on August 15, 2011, these 
Rules limit the tasks that a respiratory 
care practitioner can delegate to assis-
tants to routine tasks, such as cleaning 
and sterilizing equipment, maintaining 
and handling oxygen, and setting up 

Provision of Influenza 
Vaccination to Health Care 
Workers 

MRSA Infection Prevention 
Programs 

Introduced on September 19, 2011, 
Senate bill S-3037 would require hospi-
tals to implement a Methicillin-Resistant 
Staphylococcus Aureus (“MRSA”) infec-
tion prevention program in all areas of the 
hospital, with the possible exception of 
inpatient psychiatric units.  Under the 
program, hospitals would need to screen 
patients for MRSA upon admission, take 
patient cultures upon discharge or trans-
fer, create a written infection prevention 

Infection Reporting for 
Ambulatory Surgery Facilities 

The New Jersey Department of Health 
and Senior Services (the “Department”) 
has proposed amendments to the current 
requirement that health care facilities re-
port all healthcare-associated infection 
(“HAI”) data to the Department.  The 
regulations require that health care facili-
ties make HAI data available on a quar-
terly basis, and that the information is 
available to the public.  The amendments 
require that ambulatory surgery facilities 
abide by the reporting standards as set 
forth above.  However, the data that each 
ambulatory surgery facility must report 
has yet to be determined by the Depart-
ment.  The purpose of the amendments is 
to provide the Department with a measur-
able means of assisting ambulatory sur-
gery facilities in improving patient out-
comes. 

Proposed Amendments to 
Health Maintenance 
Organizations and Health Care 
Quality Act Rules 

In order to comply with Federal regula-
tions promulgated under the Patient Pro-
tection and Affordable Care Act 
("PPACA"), the New Jersey Department 
of Banking and Insurance (“DOBI") pro-
posed amendments on September 19, 
2011 to DOBI’s Health Maintenance Or-
ganization ("HMO") rules and Health 
Care Quality Act ("HCQA") rules regard-
ing internal and external review and ap-
peals processes for benefits determina-
tions.  Determinations of the appropriate-
ness of a member's healthcare benefits, 
formerly known as utilization manage-
ment decisions, are now labeled adverse 
benefit determinations, consistent with 
the Federal regulations.  The proposed 
amendments set forth a number of 
changes, including, without limitation:  (1) 
a requirement that HMOs provide for an 
appeal and review system in connection 
with adverse benefit determinations, (2) a 
provision ensuring the right of any cov-
ered person or provider to appeal a final 
internal adverse benefit determination to 
a DOBI-administered Independent Utili-
zation Review Organization ("IURO") 
(with some categorical exceptions), (3) a 
requirement that makes final adverse 
benefit determinations of IUROs binding 
on both the HMO and member, to the 
extent that other State or Federal reme-
dies are not available, and (4) certain 
modifications to the time periods con-
cerning such appeals and reviews of 
adverse benefit determinations. ■ 

equipment.  In addition, new requirements 
were set forth for continuing education 
programs, courses, and related credits.  A 
licensee may now obtain continuing edu-
cation credit for completion of Board-
approved, performance-based compe-
tency assessments.  Finally, failure to 
complete continuing education require-
ments may now result in the imposition of 
penalties and/or license suspension. 

policy, and implement contact precau-
tions for infected patients.  Additionally, 
hospitals would be required to report the 
number of cases of facility-acquired 
MRSA infections to the New Jersey De-
partment of Health and Senior Services 
(the “Department”).  Only general hospi-
tals licensed by the Department will be 
immediately subject to the requirements 
of the bill. 
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Office of Inspector General Advisory Opinion:   
Arrangement Between Medical Equipment Supplier and Skilled Nursing  
Facility May Violate Anti-Kickback Statute 

The Office of the Inspector General 
(“OIG”) recently issued an opinion advis-
ing a supplier of medical supplies and 
equipment (the “Supplier”) on the Anti-
Kickback Statute (“AKS”) implications of 
two proposed arrangements between the 
Supplier and a skilled nursing facility (the 
“Facility”) for items furnished exclusively 
by the Supplier to the Facility.  The ar-
rangements concern the provision of 
equipment and supplies covered by the 
Medicare program (“Covered Items”), 
which the Supplier bills to Medicare di-
rectly, and those that are not covered by 
Medicare (“Non-Covered Items”), which 
the Supplier bills to the Facility.  Both 
arrangements potentially violate the AKS 
and would be subject to sanctions. 

In the first proposed arrangement 
(“Arrangement A”), the Supplier would 
furnish the Facility with all Covered and 
Non-Covered Items and related services.  
The Supplier’s cost of Covered items and 
related services would be adequately cov-
ered by payments from Medicare.  How-
ever, the rate at which the Supplier would 
offer Non-Covered Items and related ser-
vices to the Facility would be lower than 
the Supplier’s actual cost.  Supplier’s pay-
ments from Medicare would be sufficient 
to offset any losses from the below-cost 
pricing of Non-Covered Items and ser-
vices.  Under the second proposed ar-
rangement (“Arrangement B”), the Sup-
plier’s owners would form a new supplier 
company.  Supplier would provide all Cov-

ered Items and related services, and the 
new company would provide all Non-
Covered Items and related services.  
Arrangement B is otherwise identical to 
Arrangement A. 

The OIG concluded that each sce-
nario may result in AKS violations by 
both parties because of the potential 
impact that the Supplier’s below-cost 
rates for Non-Covered Items could have 
on the Facility’s referrals of other Medi-
care business, such as business in con-
nection with the Covered Items, to the 
Supplier.  Rates that are not commer-
cially reasonable—below Supplier’s 
costs for providing items and services—
create an inference that the Supplier is 
offering improper discounts in exchange 
for referrals for the Facility’s other Medi-
care business, in violation of the AKS.  
The OIG determined that there is also a 
strong possibility that the Facility would 
be soliciting improper rates on business 
for which it bears risk in exchange for 
referrals of Medicare business (on which 
it does not bear risk).  In Arrangement B, 
replacing the Supplier with a separate, 
but commonly-owned, company does not 
change the analysis for either the Sup-
plier or the Facility. 

Please note that the OIG’s opinion 
only applies to the specific facts at issue 
and should not be relied upon without 
consulting legal counsel.  ■ 
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