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Introduction

The Health Care Quality Improvement Act of 1986 (HCQIA),!
provides immunity from liability to participants in the medical
peer review process. Courts have applied HCQIA immunity to
peer review actions taken against physicians who engaged in
disruptive or unprofessional conduct that has been judicially
acknowledged as having the potential to adversely affect patient
care. Consistent with the wealth of case law acknowledging the
connection between disruptive conduct and quality healthcare,
Joint Commiission accreditation standards now require hospitals
and other healthcare facilities to adopt processes that address
disruptive and intimidating behavior by staff.

Courts Applying HCQIA Immunity Recognize
That Disruptive Behaviors Have the Potential to
Affect Quality of Care

Under the HCQIA, hospitals, board members, hospital employees,
peer review committees, individual members of the medical staff,
and all others who give information in connection with peer review
are immune from liability if their actions were taken in the reason-
able belief that it was in furtherance of quality healthcare

Courts applying HCQIA immunity have held that peer review
actions taken against physicians who engaged in disruptive or
unprofessional conduct were based on the reasonable belief
that the action was in furtherance of quality healthcare.”> At a
minimum, quality healthcare requires physicians to possess at
least a reasonable ability to work with others.*

The types of disruptive behaviors that the courts have recognized
as having the potential to affect quality healthcare include but
are not limited to outbursts, threats, and verbal abuse towards
hospital staff; sexual harassment; inability to work cooperatively
with others; and condescending treatment, harassment, and
intimidation of patients.’

A hospital does not have to wait until a patient is injured to

take corrective action against a disruptive physician.® In Meyers,
the court held that the hospital’s concern—that the physician’s
behavior would continue until a patient was injured as a result of
his actions—constituted a reasonable belief that the action was in
furtherance of quality healthcare.” The hospital did not have to

wait until a patient was injured or a nurse refused to work with
the plaintiff to take corrective action.®

A significant number of federal and state courts have also
expressly acknowledged that the disruptive conduct of a physi-
cian—in the sense of his or her inability to work in harmony with
other healthcare personnel at the hospital—may have an adverse
impact on overall patient care and is a ground for denying,
suspending, restricting, refusing to renew, or revoking the staff
appointment or clinical privileges of the offending physician.’

The Joint Commission Requirement That
Hospitals Have Processes to Address Disruptive
Behavior is Consistent With Judicial Recognition
That Disruptive Behavior May Affect Quality
Healthcare

The Joint Commission has now formally acknowledged that
disruptive behavior may interfere with the provision of quality
healthcare. The Joint Commission is a private organization
authorized by the Centers for Medicare & Medicaid Services
(CMS) to establish standards of care that hospitals must meet to
remain accredited and eligible for participation in the Medicare
and Medicaid programs. Effective January 1, 2009, The Joint
Commission requires hospitals to address disruptive and intimi-
dating behavior by staff—including physicians—to maintain
their accreditation. The expectations and rationale for these
new elements of performance under the Leadership Chapter
(LD.03.01.01, EP## 4 and 5) were described as follows in a Joint
Commission Sentinel Alert published in July 2008:

[ilntimidating and disruptive behaviors can foster
medical errors, contribute to poor patient satisfaction
and to preventable adverse outcomes, increase the cost
of care, and cause qualified clinicians, administrators
and managers to seek new positions in more profes-
sional environments. Safety and quality of patient care
is dependent on teamwork, communication, and a
collaborative work environment. To assure quality and to
promote a culture of safety, health care organizations must
address the problem of behaviors that threaten the perfor-
mance of the health care team.'
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The Joint Commission has defined intimidating and disruptive
behaviors to include both “overt actions such as verbal outbursts

and physical threats, as well as passive activities such as refusing
to perform assigned tasks or quietly exhibiting uncooperative
behavior and attitudes during routine activities.” Such “overt and
passive behaviors undermine team effectiveness and can compro-
mise the safety of patients,” and “[a]ll intimidating and disruptive
behaviors are unprofessional and should not be tolerated.”

In connection with its mandate that all hospitals and healthcare
facilities adopt processes that address disruptive and intimi-
dating behavior, The Joint Commission suggests a zero tolerance
approach to behaviors that are egregiously intimidating and
disruptive including but not limited to: (1) verbal outbursts and
physical threats; (2) refusing to perform assigned tasks; (3) quietly
exhibiting uncooperative attitudes during routine activities;

(4) reluctance or refusal to answer questions, return phone calls,
or pages; (5) condescending language or voice intonation; and
(6) impatience with questions. The Joint Commission has
specifically recommended implementing policies providing
“zero tolerance for intimidating and/or disruptive behaviors,” as
well as policies “reducing fear of intimidation or retribution and
protecting those who report or cooperate in the investigation of
intimidating, disruptive and other unprofessional behavior.”"!

The Joint Commission reiterates the importance of abating
disruptive behaviors in a July 9, 2008, news release entitled
“Joint Commission Alert: Stop Bad Behavior among Health Care
Professionals.”* This release emphasizes that “rude language and
hostile behavior among health care professionals goes beyond
being unpleasant and poses a serious threat to patient safety and
overall quality of care.” As noted by The Joint Commission Presi-
dent Mark R. Chassin, MD, “sometimes professionalism breaks
down and caregivers engage in behaviors that threaten patient
safety. It is important for organizations to take a stand by clearly
identifying such behaviors and refusing to tolerate them.”

Conclusion

The Joint Commission requirements regarding disruptive
behavior are consistent with judicial recognition that disruptive
conduct may endanger patient care. Accordingly, peer review
participants who seek HCQIA immunity for action taken against
disruptive conduct can and should bring to the courts attention
the new Joint Commission requirements.
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